
The new financial bailout law authorizes the Treasury Department to spend up to
$700 billion.  A major portion of that money will be used by the Treasury Department
to purchase goods and services to implement the law.  The Treasury Department
recently published a notice on small business participation in procurements under the
Emergency Economic Stabilization Act (EESA) of 2008.1 Although the notice
demonstrates the Treasury Department’s intent to consider contracting with small
businesses, the fact is that even businesses that are "large" may benefit from small
business preference programs. For instance, in certain industries, firms that employ as
many as 1500 employees are regarded as small by the United States Small Business
Administration. In other industries, a firm is small if its average annual receipts are less
than $33.5 million. In certain financial industries, companies can have up to $175
million in assets and still be classified as small.2 Thus, small businesses (and not so
small businesses) in all industries may be interested in the contracting opportunities
and issues discussed below.

Contracts to Provide Goods and Services to the Treasury Department

The Act gives the Treasury Department authority to take several actions to restore
liquidity and stability to the nation’s financial system.3 The Act also authorizes Treasury
to enter into contracts with private companies to accomplish that mission.4 Treasury
has indicated that some of these contracts may be set aside for small businesses.5 This
means that Treasury may only allow small businesses to bid on these contracts.
Competitions for these contracts will be governed by the Federal Acquisition
Regulation (FAR).6

However, even when contracts are not set aside for small businesses, small businesses
are still eligible to compete for them. If any specific contract’s requirements are too
large for your small business, that does not mean the opportunity is lost.  You may still
be able to compete for it as a subcontractor to a larger business.

What the Government will buy to implement this financial bailout is unknown, but its
current contracting needs suggest the breadth of opportunities that could be available.
The Treasury Department currently has contracts with private companies for items
from janitorial services7 to landscaping services,8 and from furniture 9 to castor oil.10

It is currently seeking new contracts for items from security guards11 to IT support,12

and from software13 to a boat.14 Small businesses should visit the Treasury
Department’s EESA Website (www.treasury.gov/initiatives/eesa/) and the Federal
Business Opportunities Website (www.fedbizopps.gov) to learn about specific
contracting opportunities to help the Treasury Department carry out the
financial bailout.

Contracts to Serve as a Financial Agent of the Treasury Department

The Act gives the Treasury Department authority to enter into contracts under which
private companies will provide financial services on its behalf.15 The Treasury
Department plans to enter into such contracts16 and it has created its own rules to
govern competitions for them.17
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For further information regarding these
issues, please contact your Brown Rudnick
attorney or the following attorney:

Kenneth B. Weckstein 
+1.202.536.1750
kweckstein@brownrudnick.com

William S. Schmidt contributed to this alert. 
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The Treasury Department recently stated that it will include small businesses in the selection
process.18 Further, the department’s own rules require it to specifically identify smaller
financial institutions that do not meet minimum qualifications to manage the department’s
asset portfolio and designate them as sub-managers.19 The Treasury Department recently re-
emphasized that small businesses that do not meet minimum requirements stated in
solicitations for these services can still participate as subcontractors.20  Small businesses in the
financial industry should visit the Treasury Department’s EESA Website
(www.treasury.gov/initiatives/eesa/) to review the basic rules governing this selection process
and the solicitations Treasury has issued for these services.

Issues

These contracting opportunities present several legal issues for small businesses.  Among
these challenges are the following questions:

� Is the competition for a contract that you’re seeking governed by the FAR, or the rules the
Treasury Department has created?

� If the Treasury Department does not select your small business for a contract, how can you
challenge that decision?

� Does your business qualify as a small business under the rules governing the contract
competition?

� If your small business wins a contract, what work can the Treasury Department require
your business to perform under the contract?

� If you determine that your small business cannot perform all the work stated in a contract
solicitation, what are your options for teaming with another company or becoming a
subcontractor to perform the work?

Brown Rudnick LLP is an international law firm
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including government contracts, litigation,
government law and strategies, health care,
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