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New regime will impact public companies, shareholders and activist investors.

On August 25, 2010, the SEC adopted new rules that require companies to include the director
nominees of significant, long-term shareholders in company proxy materials, alongside the
nominees of management.  These new “proxy access” rules will impact public companies,
shareholders and activist investors.  Qualified shareholders can now avail themselves of company
proxy statements to nominate and elect directors, rather than having to launch expensive proxy
fights in which they mail their own ballots.

We note below some of the key provisions of the new rules.  The adopting release can be found
at www.sec.gov/rules/final/2010/33-9136.pdf. 

Under the new rules, shareholders will be eligible to have their nominee(s) included in company
proxy materials if:

 They own at least 3 percent of the total voting power of the company’s securities
that are entitled to be voted on the election of directors at the annual meeting; and

 They have held their securities for at least 3 years, and continue to own at least
the required amount of securities through the date of the meeting at which directors
are elected.

Shareholders will be able to aggregate holdings with other shareholders to meet the 3 percent
threshold.  Shareholders cannot borrow stock to achieve the threshold, although stock that they
own, but have lent to others, may be counted under certain circumstances.
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The 3 percent threshold differs from the
proposed rule, in that there is no sliding scale
based on a company’s size.  Where there are
multiple eligible nominating shareholders, the
nominating shareholder or group with the
highest percentage of the company’s voting
power would have its nominees included in the
company’s proxy materials, rather than the
nominating shareholder or group that is first to
submit notice, as had been proposed.

Shareholders will not be able to use the new
rules if they hold their stock with the intent of
changing control of the company or gaining
more seats on the board than is permitted
under this new process.

A shareholder will be able to include no more
than one nominee under the new process, or
25 percent of the board, whichever is greater.
The nominee(s) must satisfy the applicable
stock exchange’s independence standards.

The nominating shareholder will be required to
file a new Schedule 14N with the SEC.  This
filing will be public and will require, among
other things:

 disclosure of the amount and
percentage of the voting power of
the securities owned by the
nominating shareholder;

 the length of ownership; and

 a statement that the nominating
shareholder intends to continue to
hold the securities through the
date of the meeting. 

The Schedule 14N will also include detailed
information about the nominee(s), including

biographical information and a description of the
nature of the relationship between the nominating
shareholder, the company and the nominee.

The new rules apply to all Exchange Act
reporting companies, including investment
companies, other than companies whose only
public securities are debt securities.
Companies may not “opt out” of the new rules.
Application of the new access rules to the
smallest public companies — those that are
defined as “smaller reporting companies” under
SEC rules — will be deferred for 3 years.

Generally, the new rules will become
effective 60 days after their publication in the
Federal Register.  Shareholders must submit
nominees no later than 120 days before the
anniversary date of the mailing of the
company’s proxy statement in the prior year.
Shareholders will be able to submit nominees
for inclusion in the next year’s proxy
statement if the 120 day deadline falls on or
after the effective date of the rules.  For
example, if the rules become effective on
November 1, 2010, Rule 14a-11 generally
would be available at companies that mailed
their proxy statement for their last annual
meeting no earlier than March 1, 2010.

It should be noted that the SEC’s adoption of
these changes follows several years of intense
debate regarding proxy access, capped by the
recent enactment of the Dodd-Frank Wall
Street Reform and Consumer Protection Act,
which provided the SEC with authority to
adopt proxy access rules.  The rules were
adopted by a 3-2 Commission vote and may
be subject to challenge in the future.
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